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Hon, Cheryl T. Brown Ofﬁceeoﬂfgfegd’"

Chief, Office of Administration AUG 19 gs
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Surface Transportation Board pubﬁgggéo .

395.E Street, S.W.
Washington, D.C. 20423-2001

RE: STB Finance Docket No. 35296, Anthony Macrie-Continuance
in Control Exemption

STB Finance Docket No. 35297, New Jersey Seashore Lines, Inc.-
Opcration Exemption

Dear Ms. Quinlan:

[ am writing on behalf of Anthony Macrie and New Jersey Seashore Lines,
Inc. ("NJSL™), respectively, in response to the Board’s decision dated August 16.
2010, in the above-captioned proceedings.

There the Board found that Clayton Sand Company (*“Clayton™), owner of a
legally abandoned line of railroad that NJSL seeks to restore to active common
carrier railroad service, need not seek Board approval for its 1985 acquisition of
the line. The Board found no need for such authority as NJSL would be the
common carrier operator and Clayton would not have such control over NJSL’s
operations as to impute on Clayton a residual common carrier obligation.
Nevertheless, the Board directed NJSL to provide Clayton with a copy of this
decision within 5 days from the date of service and to certify to the Board that it

has done so.

By this letter, I am certifying that NJSL has provided Clayton with a copy of
this decision. . N

www.heffnerlaw.com j-heffner@ verizon.net
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Sincerely yours,

&“ﬂ*ﬁf /Vi‘vw;

hn D. Heffner

cc:  Mr. Anthony Macrie, NJSL
Gordon Milnes, Clayton Sand Company
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SURFACL TRANSPORTATION BOARD
DECISION
Docket No. FDD 35296

ANTHONY MACRIE—CONTINUANCE IN CONTROL. EXEMP I'ION—NI"W JERSEY
SEASHORE LINES. INC.

Docket No. FD 35297

NEW JERSEY SEASHORE LINES. INC.—OPERATION EXEMPTION—CLAYTON.
COMPANIES. INC.

Decided: August 11.2010

['his decision addresses the issues raised by the parties in these proceedings and clarifies
the rights and obligations of New Jersev Seashore Lines. Inc. (NJSL) and Clayton Sand
(()mpdnv (Clayion)— the prospunve operator and the noncarrier owner, respectively. of the

track at issue.
BACKGROUND

On September 10. 2009. in Anthony Macrie—Continuance in Control Exemption—N J.
Scashore Lings. Inc.. FD 35296. Anthony Macrie (Macric). a noncarrier individual. filed a
verified notice ol’exemption pursuant to 49 C.F.R. § 1180.2(d)(2) to continue in control of Cape
May Seashore Lines. Inc.. an existing Class I carrier, and its corporate affiliate NJSL.. upon
NISL s becoming a Class 1 carrier. Concurrently, NJSL filed a verified notice of exemption
pursuant to 49 C.F.R. § 1150.31 in New Jersey Seashore Lings, Inc.—Operation Exemption—
Clayton Companies. Inc., FD 35297, 10 operate over a 13-mile abandoned rail line in New
Jersev.' According to NJSL, after Consolidated Rail Corporation (Conrail) abandoned the linc.
Clayton. a shipper. acquired it from Conrail in 1985 for use as private industry wack. Clayvion
has now engaged NISL to opcrate the previously abandoned line as a common carricr for
10 vears. replacing Ashland Railway, Inc. (Ashiand). which had operated it as private track
under contract.

By decision served September 23. 2009. the Board accepted the notices in these dockets.
but held their publication in the Federal Register and their effectiveness in abeyance pending
further action by the Board. Because Clayton had not sought acquisition authority. the Board

' The ahandoned line extends between . milepost 66.0 at 1.akchurst. Borough of
Lakehurst. Ocean County. N.J. and milepost 79.0 at Woodmansie. Woaodland Township.
Burfington County. N.J.
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expressed concerns about a situation where the owner of a rait line held no license from the
agencey and therelore fell outside the scope of the Board's authority.  That meant that the Board
had no dircct way 1 assure that rail customers that used the line would receive adequate service.
The operator of the line. NJSL.. held a license and was subject to Board authority. NJSI.
however. did not own the line. and had little or no controt over it. NJSL. therefore had only a
limited ability to ensure continued rail service for the line's customers. Accordingly . the Board
indicated that it would not act further unless and until Clax ton also sought authority from the
Board or NJSI. provided an explanation as 1o why Clay ton nced not sceh such authority .

On October 14, 2009. NJSL and Macrie tiled a joint pleading in response. arguing that
there was no need lor Clayton to seck Board authority as it had never held itself out to provide
rail service for compensation and had no intent 1o do so in the future. On Qctober 22. 2009.
James Riffin (RifTin) filed (1) a notice of intent 10 participate as a party of record. and
(23 comments in which he specified a number of findings he wanted the Board to make in
connection with the notices. In response. on October 30, 2009, NJSL. and Macric jointly filed a
motion to strike the Riffin filing and a reply 10 that filing. The Board found the explanation in
the NISL s and Macrie's October 14, 2009 joint response 1o be sufTicient to permit service and
publication of the notices. which the Board did on December 11, 2009 The exemption became
effective on December 23, 2009, :

DISCUSSION AND CONCLUSIONS

At the time the Board served and published the notices in these proceedings. we deferred
resofution of a number of issues raised by the parties. \\e will address those issues here.

The lirst issue betore us is whether Clayton. the tiack™s owner and lessor. must seeh and
ubtain Board acquisition authority and assume a residual common carrier obligation to perform
service in the event of NJSL s absence. Based on Wisconsm Central Lid. v. STB. 112 F.53d 881
(7th Cir. 1997). we find that Clavton need not seek such authority. as it would not acquire a
residual common carrier obligation,

In Wisconsin Central. the line at issue was first abandoned. then sold. and the properts
was later leased to an operator who provided for-hire service. However, the opetation was not
profitable. and the operator sought discontinuance authority from the Board's predecessor. the
Interstate Commerce Commission (1CC). Although the ICC granted discontinuance authority. it
stated that the underlying owner-lessor would need 10 seck abandenment authority before the
fine could be sold or removed trom the interstate rail nctwork. See id. at §84. On uppeal. the
caurt reversed the 1CCTs decision, stating that “the mere act of leasing the line {to the operator]
was insufticient 1 confer any common carier abligation on [the underlving owner].” Id, at 883
I'he underlying owner in Wisconsin Central was not required to sceh abandonment authority: tor

* Inasmuch as we find that a number of the issues raised by Riftin wariant discussion.
and 0 the interest of compiling a more complele record in this matter. we will deny NJSL's and
Macie's jomt motion to strike and accept and consider Riflin’s fihing. In fairness. we will also
deeept and consider NJSI "5 and Macrie’s joint reply.
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the same reasons. we conclude that Clay ton need not seek acquisition authority here. There is no
evidence on this record that Clay ton has done anything more than melcl\ fease its property o
\ISL for the provision ol rail freight service.

That said. Claxlon’s lease of its property {or common carrier {reight rail service does
impase seme obligations on Clayton with respeet wo the leased property. Clayton cannot;
Chexercise corol over NS s operations such that Clas ton must become a common carrie
itselt. thus implicating the Board's jurisdiction. or (2) interfere with NISL s ability to meet its
common carrier ohligation o its shippers.

In the line of cases that began with Maine. )epartment of 'l ransportation---Acquisition &
Operation Exemption—Maine Central Railroad. ¢t al.. 8 L.C.C.2d 835 (1991). we have permitted
an vwner to acquire only the assets of a rail line. without acquiring a common carricr obligation
over the line. under certain circumstances based on an analysis of the owner’s degree of contiul
and potential for interference with the raif carrier operating over the line. Tor example. in Maine.
Department of Tiansportation——AMaine Central Railroad, the State of Maine. acting through its
Department of Transportation (tMDOT], scught to acquire only the pha sical asscts ol an active
rail line. There. the carrier selling thc rail line to MDOT planned to continue providing common
carriage through an agreement with MDOT that gramed a permanent unconditional easement o
the operator (1.¢.. the carrier selling the line). The 1CC did #or impose a commeon carrier
abligation on MDOT under those ciicumstances becausc. in part. the underlving agreement
eisired that the operator had ~hoth the full right and necessary access o inaintun. vperawe and
renew the line.” Id. at 837 (footnote omitted). Ct Orange County Transp. Auth — \equis
Exemption-_the Atchison, Topeka & Sarita Fe Ry.. 10 1.C C.2d 78 (1994) (Ainding that a carrier
selhing a line did not retain o sufficient ability to serve freight shippers 1o justify divesting the
agenes of authority over the acquisition): S. Pac. Transp, Co.—Aban, Excmiption—I os Angeles
County, Cal., 8 1.C.C.2d 495 (1992) (finding that the agreement at issue did not allow the
acquiring operator cnough Ireedom from interference 10 divest the agency ol dulhmll\ over the
transfer of certain |lIlL‘\)

In this casc. the Board can examine the relationship between Clayton and NJSI, because
the operating agreement hetween those entitics is in the record. In similar situations in the
future. operators should include with their filing copices of thejr lease or operating agreement
with the owner w resolve expeditiously any concerns the Board may have.

In examining this agreement. we find that it does not provide Clay ton with control over
\JSE that would impute a common carrier obligation w Clayton or allow Clayvton.w interfere
with NJSL s fieight operations. The agreement states that “ftJhe Owner grants NISL the -
exclusne and unlimited right to access  and operate over the Line as a commuon carrier ...
\Morcon er, other proyisions ol the agreement reflect that general statement. l-or instance.
C las ton does not have the right 1o remove NISL from the line (except after a matenial breach and

" Maciie & NJSL Reply Ex. C. € 1, Oct. 14, 2009, :
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failure to cure such a breach)’: and while Clayton can grant long-term propeny interests 1o third
partics (tor exampic. outdoor advertising or instaliation of fiber optic cables). those property
interests cannot interfere with the NJSL's operation of the fine.” In sum. we conclude that. on
the basis of the partics” agreement. Clavton does not exercise control over NJSI.'s operations and
cannot otherwise interfere with NJSL's ability 10 meet its common carricr obligation to its
shippers.

In his comments. Rilfin asks the Board w find that the property at issuc is a line of
railroad rather than private track. RilTin is also concerned about NJSE s statement jn another
Board proceeding suggesting that NISL will not cooperate with Riffin should he acquire a
nearby line. Riffin asks the Board to instruct NJSL that it must deal with all shippers and
carriers. including Riffin, indiscriminately.’

Riffin’s first request is based on.his suggestion that the property remains a line of railroad
rather than private track because the previous owner. Conrail. never consummated the
abandonment authority granted 1o it in Conrail Abandonment in Burlington & Qcean Counties.,
N AB 167 (Sub-No. 74IN) (1CC served Mar. 11, 1985). Riffin further asserts that it is
“unhnown™ whether Ashland transported rail cars for shippers other than Clay ton and held itself
out as a common carrier over the track.” Riffin has olTered no evidence for his suggestions and
questions about whether the track was fully abandoned by Conrail® or was private track at the
time the notices were filed in this proceeding. Without such cvidence, we have no basis 10 reject
the veritied notice of exemption filed by the partics.

L] - I . . N . - -
© Even it NISL materially breached the lease. Clayvton would still first have 10 obtain
adverse abandonment authority from the Board belore Clayton could evict NJSL.

T 1d 4D

“ We address and resolve above three other issues raised by Riftin: Clayton’s need 1o
seek acquisition authority (none), Clayton’s common carrier obligation (none). and Clayton's
rights as a carrier (Clayton is not a carrier). We will not address any other issues raised by Riftin
and nor specifically mentioned here. as they represent an inappropriate attempt by Riflin o
nlansform this case into a declaratory order proceeding o address a variety of matters that need
not be resolved here. but that Riffin suggests may be relex ant to other proceedings in which he is
imvolved.

" Riffin’s Notice of [nent to Participate as a Party of R, & Comments 4.

* [n 1997. the Board added a notice of consummation requirement. Pursuant to
40 C.F.R. § 1132.29(¢)(2) and 49 C.F.R. § 1132.50(¢). the filing of a consummation notice has
been deemed conclusiy e evidence ol consummation ot an abandonment. In 1985, when the
Board granted Conrail abandonment authority. no such rule was in effect. At that time.
consummation was determined through an analy sis of various indicia ot the carrier’s objective
ntent. As noted abose. Riflin has presented no evidence that Conrail did not consummate the
abandonment of this 1rack.
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Riffin"s request that we caution NJSL 1o cooperate with him is now moot. Riffin and his
associate. Cric Strohmeyver. attempted to purchase a portion of a line in Jersey City. N.F adjacent
1o NJISL's property . Riffin and Strohmeyer imvoked the offer of financial assistance (OFA)
forced sale provisions ot 49 UL.S.C. § 10904 when the line’s owner, Conrail. sought authority lo
abandon the line in Consolidated Rail Corp.- -Abandonmeni Exemption--_In Hudson County.
N.L.AB 167 (1190X). T'he Board. however. exempted the line from the OFA provisions of’
Y 10904 i Consolidated Rail. Corp.— Abandonment F:xemption—-In_ Hudson County, N.JI..
AB 167 (1 190X (STB served May 17, 2010). Riflin. therciore. did not acquire the line.

This action will not signiticantiy affect either the quality ol the human environment or the
conservation of energy resources.

ILis ordered:
1. The NJSL and Macri¢ motion to strike is denied.
2. Our prior decision is claritied o the extent set forth in this decision.

~

3. NJSL is directed 1o serve a copy of this decision on Clay ton within 3 days of the
service date of this decision and to certify to the Board that it has done so.

4. This decision is effective on its date of seryice.

By the Bourd. Chairman Llliott. Vice Chairman Mulvey. and Commissioner Nottingham.
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